
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   03/07/22 

 
ALL APPEARANCES WILL BE BY ZOOM 

 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be by 
Zoom.  
 
Please email Dept9@contracosta.courts.ca.gov and opposing counsel by 4:00 p.m. if oral 
argument is requested and include specification to be argued.. 
 
Zoom hearing information 

https://www.zoomgov.com/j/1605833975?pwd=KzlPczZuakdhdGhRQTRhc1NRSGFIdz09 
 
 

 1.  TIME:  9:00   CASE#: MSC19-00776 
CASE NAME: HOLLISTER VS. PITTSBURG USD 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Petition for approval of compromise of claim is approved.  No hearing required.  Pearson v. Sup. 
Ct. (Nicholson) (2012) Cal. App. 4th 133, 1337-1338. 

 

  

 2.  TIME:  9:00   CASE#: MSC19-02156 
CASE NAME: WOOD WARREN VS. MURPHY 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
This matter is continued to May 23, 2022 at 9:00 a.m. 

 

  

 3.  TIME:  9:00   CASE#: MSC19-02156 
CASE NAME: WOOD WARREN VS. MURPHY 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY MARGARET S. MURPHY 
* TENTATIVE RULING: * 
 
This matter is continued to May 23, 2022 at 9:00 a.m.   
 
Code of Civil Procedure section 437c (h) states that the court may order a continuance of the 
hearing if “it appears from the affidavits submitted in opposition to a motion for summary 
judgment or summary adjudication . . .  that facts essential to justify opposition may exist but 
cannot, for reasons stated, be presented.” 
 
Here, it appears that facts essential to justify an opposition may exist for several  reasons:  
(1) plaintiff’s attorney has been trying to get information in discovery, but there have been 
discovery disputes; (2) plaintiff’s attorney has had some health issues and is preparing for trial in 
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the related case of Verlander v. Murphy, Case No. C18-00989; and (3) plaintiff has filed 
declarations and deposition excerpts from the Verlander case in support of its Opposition in this 
case, but defendant has objected, so plaintiff will need to get the identical information in this 
case or obtain the stipulation of defendant to withdraw defendant’s objections. 
 
The deadline to serve and file any supplemental Opposition and evidence and any supplemental 
Reply Brief shall be as set forth in CCP § 437c (b). 

 

  

 4.  TIME:  9:00   CASE#: MSC21-01146 
CASE NAME: MEL ELECTRIC VS. VIZSLA CONSTRUCATION 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY DONALD M. FLETCHER, JESSICA A. LORENCE 
* TENTATIVE RULING: * 
 
 Defendants Donald M. Fletcher and Jessica A. Lorence’s Motion to Set Aside Entry of 
Default is denied without prejudice. 
 
Background 
 This action is for foreclosure of a mechanic’s lien. Defendants Donald Fletcher and 
Jessica Lorence (collectively, “Owners”) are the owners of real property located at 224 Oak Park 
Lane in Pleasant Hill.  The Owners contracted for certain work and improvements on their 
property.   Plaintiff Mel Electric Inc. provided electrical services pursuant to contract with 
Defendants’ general contractor, Defendant Vizsla Construction.  Plaintiff has not been paid for 
its work. The outstanding balance due is $12,299.44.  
 
Motion 
 Pursuant to Code of Civil Procedure § 473, Donald Fletcher and Jessica Lorence, 
in pro per, move to set aside the entry of default on the ground Fletcher was working under 
the assumption that American Contractors Indemnity Company, Vizsla Construction’s bond 
company, would be making payments to Mel Electric.  Defendants also move to set aside the 
entry of default on the ground Fletcher “never properly served with papers related to American 
Indemnity’s action as related to this case.”  Fletcher also refutes the amounts owed as stated in 
the court filings. 
 
 “A party seeking relief under section 473(b) must file the motion within a reasonable time 
but not longer than six months after the judgment or dismissal has been entered. This six-month 
time limitation is jurisdictional; the court has no power to grant relief under section 473 once the 
time has lapsed.” (Austin v. Los Angeles Unified School Dist. (2016) 244 Cal.App.4th 918, 928.  
Here, default was entered on October 5, 2021.  The motion to set aside default was timely filed 
on February 22, 2022. 
 
 Plaintiff opposes Defendants’ motion on the ground Defendants failed to establish proper 
grounds for relief and the motion is procedurally defective. 
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Grounds for Relief 
 Code of Civil Procedure § 473(b) provides: “The court may, upon any terms as may be 
just, relieve a party or his or her legal representative from a judgment, dismissal, order, or other 
proceeding taken against him or her through his or her mistake, inadvertence, surprise, or 
excusable neglect.”  Motion for relief lies within the sound discretion of the trial court, but the 
discretion is not capricious or arbitrary. “It must be ‘exercised in conformity with the spirit of the 
law and in a manner to subserve and not to impede or defeat the ends of substantial justice.’ 
[Citations.]” (Brochtrup v. Intep (1987) 190 Cal.App.3d 323, 329.) 
 
 The moving party bears the burden of establishing a right to relief. (Austin v. Los 
Angeles Unified School Dist. (2016) 244 Cal.App.4th 918, 928.) The party moving for relief 
under CCP § 473(b) has the burden of showing through declarations or other evidence that 
default was entered “due to some mistake, either of fact or of law of himself, or of his counsel, or 
through some inadvertence, surprise or neglect which may properly be considered 
excusable…." (Kendall v. Barker (1988) 197 Cal.App.3d 619, 623-624.)  “In other words, a 
burden is imposed upon the party seeking relief to show why he is entitled to it, and the 
assumption of this burden necessarily requires the production of evidence. [Citations.]”  (Ibid.)   
   
 Plaintiff argues, and the Court agrees, Defendants have not met their burden of 
establishing they are entitled to relief under the “discretionary provision” of CCP § 473(b).  
(The mandatory relief provision only applies in case of “attorney” representing a client.  (Esther 
B. v. City of Los Angeles (2008) 158 Cal.App.4th 1093, 1099.))  First, Plaintiff argues that 
Defendants have not identified the category, i.e. mistake or inadvertence, under which they seek 
relief, let alone made a showing they are entitled to relief.  Defendant Fletcher states that he 
failed to answer because he assumed American Contractors Indemnity Co. would be making a 
payment to Plaintiff.  Although Defendant Lorence did not file a separate declaration, she 
appears to join Fletcher in this assumption by signing the paper filed.   
 
 Defendants have not shown the failure to answer was due a mistake. “A mistake of fact 
is when a person understands the facts to be other than they are....”  (Hodge Sheet Metal 
Products v. Palm Springs Riviera Hotel (1961) 189 Cal.App.2d 653, 656.) “[A] mistake of law is 
when a person knows the facts as they really are but has a mistaken belief as to the legal 
consequences of those facts. (Ibid.)  Plaintiff argues Defendants’ assumption as to American 
Contractors Indemnity handling the matter was neither mistake of fact or law. According to 
Plaintiff, Defendants’ decision not to file an answer was a choice, not a mistake.    
  
 Here, the Proofs of Service of Summons indicate that Defendants were properly served. 
The Summons clearly stated the Defendants had 30 calendar days to file a written response.  
Other than Fletcher’s assumption, Defendants offered no mistaken belief as to the facts or law. 
Plaintiff argues Defendants chose to ignore the summons and complaint.   
 
 Defendants failed to demonstrate that their failure to timely file a response to the 
complaint was due to inadvertence. “Inadvertence is defined as lack of heedfulness or 
attentiveness, inattention, fault from negligence.”  (Hodge Sheet Metal Products v. Palm Springs 
Riviera Hotel (1961) 189 Cal.App.2d 653, 656.)  Again, Plaintiff argues Defendants failed to 
answer because they chose to assume American Contractors Indemnity would pay Mel Electric. 
Plaintiff argues this was not inadvertence but gross negligence. 
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 “The term ‘surprise,’ as used in section 473, refers to ‘some condition or situation in 
which a party . . . is unexpectedly placed to his injury, without any default or negligence of his 
own, which ordinary prudence could not have guarded against.' [Citation]” (State Farm Fire & 
Casualty Co. v. Pietak (2001) 90 Cal.App.4th 600, 611.) Here, Plaintiff argues Defendants had 
ample time to reach out to an attorney, engage self-help or even reach out to Plaintiff’s counsel 
as to what was required of them after receipt of the complaint and summons.  They simply 
decided not to answer. 
 Finally, “Within the context of section 473(b) neglect is excusable if a reasonably prudent 
person under similar circumstances might have made the same error.”  (Austin v. Los Angeles 
Unified School Dist. (2016) 244 Cal.App.4th 918, 929.)  Defendants assumed the bond 
company take care of the money owed.  Defendants have not demonstrated a reasonable 
prudent person would ignore the summons and complaint based on this assumption. 
 
 
Procedural Defects 
 First, the motion fails to comply with California Rules of Court, Rule 3.1112.  Here, 
Defendants failed to provide notice of the hearing. “A notice of motion must state in the opening 
paragraph the nature of the order being sought and the grounds for issuance of the order.”  
(Cal Rules of Court, Rule 3.1110.)   
 
 Secondly, Defendants failed to include a Memorandum of Points and Authorities.  
Defendants have not included any grounds for issuing the order.  Defendants’ entire motion 
appears to be a declaration of Fletcher, which is not competence evidence as it is not signed 
under penalty of perjury 
 
 Finally, CCP § 473 provides: “Application for this relief shall be accompanied by a copy 
of the answer or other pleading proposed to be filed therein….”  Defendants have not included a 
copy of the proposed responsive pleading.   
 
  The Court in its discretion is denying the motion without prejudice because of the courts’ 
strong policy for disposition of actions on the merits.  However, motions under CCP § 473 are 
subject to certain time limitations that Defendants should heed in refiling this motion. 

 

  

 5.  TIME:  9:00   CASE#: MSL10-03272 
CASE NAME: CPFCU VS. QUESENBERRY 
HEARING ON MOTION TO DEEM 05/27/11 JUDGMENT RENEWED AS OF 2/24/21 
FILED BY CALIFORNIA PACIFIC FEDERAL CREDIT UNION 
* TENTATIVE RULING: * 
 
Appearance required. 
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 6.  TIME:  9:00   CASE#: MSL19-08293 
CASE NAME: AUTOVEST VS. CLICK 
HEARING ON MOTION TO SET ASIDE DISMISSAL 
FILED BY AUTOVEST, L.C.C. 
* TENTATIVE RULING: * 
 
Code of Civil Procedure § 473 is a remedial statute intended to be liberally applied to achieve 
the objective of determining actions on their merits.  (Zamora v. Clayborn Contracting Group, 
Inc. (2002) 28 Cal.4th 249, 2560.  A motion to set aside a dismissal under § 473(b) is committed 
to the sound discretion of the Court, and any doubts in applying the statute are to be resolved 
in favor of the party seeking relief.  (See Austin v. Los Angeles Unified School District (2016) 
244 Cal.App.4th 918, 929).   
 
Section 473(b) includes both a mandatory and a discretionary provision.  The discretionary 
provision states in pertinent part that “The court may, upon any terms as may be just, relieve a 
party or his or her legal representative from a judgment, dismissal, order, or other proceeding 
taken against him or her through his or her mistake, inadvertence, surprise, or excusable 
neglect.”   The California courts have “consistently applied the discretionary relief provision of 
section 473 to voluntary judgments or dismissals.”   (Zamora v. Clayborn Contracting Group, 
Inc., 28 Cal.4th at 254).   
 
Plaintiff’s counsel asserts that he mistakenly or inadvertently dismissed the action. (Chow Decl. 
passim.) 
 
Consequently, the motion to set aside the dismissal is GRANTED. 

 

  

 7.  TIME:  9:00   CASE#: MSL20-06065 
CASE NAME: DISCOVER BANK VS. VASSIGH 
HEARING ON MOTION FOR ORDER DEEMING MATTERS ADMITTED 
FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 
Plaintiff has moved for an order requesting admissions to be deemed true.  Plaintiff served 
Set One of Request for Admissions (“RFA”) on Defendant by mail on June 15, 2021. 
(Wate Decl. p. 2, lines 2-3).  Defendant failed to serve responses to Plaintiff’s RFP. 
No opposition to the motion has been filed. The Motion is GRANTED; hence all Admissions 
requested in Set One are deemed to be true. (Code Civ. Proc.  § 2033.280(b)). 
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 8.  TIME:  9:00   CASE#: MSL21-01249 
CASE NAME: DEBT MANAGEMENT VS. STOKES 
HEARING ON MOTION FOR ORDER DEEMING MATTERS ADMITTED 
FILED BY DEBT MANAGEMENT PARTNERS, LLC, 
* TENTATIVE RULING: * 
 
Plaintiff has moved for an order requesting admissions to be deemed true.  Plaintiff served 
Set One of Request for Admissions (“RFA”) on Defendant by mail on November 23, 2021. 
(Wate Decl. p. 2, lines 2-3).  Defendant failed to serve responses to Plaintiff’s RFP. On 
December 29, 2021, Plaintiff sent a letter to Defendant requesting a response to previously 
propounded discovery, including Plaintiff’s RFA.  No opposition to the motion has been filed. 
The Motion is GRANTED; hence all Admissions requested in Set One are deemed to be true. 
(Code Civ. Proc.  § 2033.280(b)). 

 

  

 9.  TIME:  9:00   CASE#: MSL21-01660 
CASE NAME: BANK OF AMERICA VS. FROLOVA 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 
The standard for granting a motion for judgment on the pleadings is essentially the same as that 
applicable to a general demurrer. (Burnett v. Chimney Sweep (2004) 123 Cal.App.4th 1057, 
1064.)  

As a consequence, it may be granted if, from the pleadings, together with matters that may be 
judicially noticed, it appears that a party is entitled to judgment as a matter of law. (Code Civ. 
Proc. § 438 (d); Saltarelli & Steponovich v. Douglas (1995) 40 Cal.App.4th 1, 5; Weil & Brown, 
Civ. Pro. Before Trial (The Rutter Group 2010) p. 7:292.) As such, a motion for judgment on the 
pleadings involves the same type of procedures that apply to a general demurrer. (Richardson-
Tunnell v. School Ins. Program for Employees (2007) 157 Cal.App.4th 1056, 1061; Burnett v. 
Chimney Sweep (2004) 123 Cal.App.4th 1057, 1064.) In considering a motion for judgment on 
the pleadings, courts consider whether the factual allegations, assumed true, are sufficient to 
constitute a cause of action. (Fire Ins. Exchange v. Sup. Ct. (2004) 116 Cal.App.4th 446, 452-
453.) Also, like a demurrer, a motion for judgment on the pleadings does not lie as to only part 
of a cause of action. (Fire Ins. Exch. v. Sup. Ct. (2004) 116 Cal.App.4th 446, 452; Weil & Brown, 
Cal. Practice Guide: Civ. Pro. Before Trial (The Rutter Group 2008) p. 7:295.) 

Plaintiff’s Complaint contains a single cause of action, asserting money owed from an open 
book account.  (Pl. Complaint, p. 3)  Defendant admits owing the debt. (See Answer & Issue 
Conference Statement, passim, filed September 28, 2021). 

For this reason, the Motion is GRANTED. 
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10.  TIME:  9:00   CASE#: MSL21-01660 
CASE NAME: BANK OF AMERICA VS. FROLOVA 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appearance required. 

 

  

11.  TIME:  9:00   CASE#: MSN21-1366 
CASE NAME: RE 30 VIEW LANE, WALNUT CREEK 
SPECIALLY SET HEARING ON: CLAIMANTS TO SURPLUS FUNDS DEPOSITED 
WITH COURT  /  SET BY THE COURT 
* TENTATIVE RULING: * 
 
Appearance required. 

 

  

12.  TIME: 10:00   CASE#: MSC21-01386 
CASE NAME: SINGH VS. JACOBS 
SPECIALLY SET DEFAULT HEARING 
SET BY PLAINTIFF’S COUNSEL 
* TENTATIVE RULING: * 
 
Appearance required. 

 

  

13.  TIME: 10:00   CASE#: MSL20-00043 
CASE NAME: LENDMARK VS. SPACE 
COURT TRIAL - (1 HOUR) SHORT CAUSE / 0 DAY(S) 
* TENTATIVE RULING: * 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in imposition 
of sanctions. 
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14.  TIME: 10:00   CASE#: MSL22-00437 
CASE NAME: MUNSON VS. CONTRA COSTA COUNTY 
COURT TRIAL DE NOVO ON APPEAL OF ADMINISTRATIVE FINE OR PENALTY 
* TENTATIVE RULING: * 
 
Vacated.   In accord with the Court order dated February 10, 2022, the County will file and serve 
any Petition for Writ of Administrative Mandate by March 28, 2022.  The Court also established 
a briefing schedule for the proposed Writ, and set the matter for hearing on April 25, 2022 at 
10 a.m. in Department 9. 

 

  

 


